JOHN SAWSIN
| BLA 96- 530 Deci ded August 17, 1999

Appeal froma decision of the Challis Resource Area Manager, Bureau of
Land Managenent, cancel ling a Private Miintenance and Care Agreenent
for awld free-roamng horse wth freeze nark No. 81361120.

Rever sed.

1 BEvi dence: Suffi ci ency--WId Free-Roaming Horses and
Burros Act

A BLMdeci sion cancel ling a private nai nt enance and
care agreenent wll be reversed where the record on
appeal contains insufficient evidence of inproper care
or abandonnent of the horse covered by the agreenent or
the exi stence of any other failure to conply with the
terns of the agreenent sufficient to justify such
action.

APPEARANCES  Kel Iy Kumm Esqg., Pocatello, ldaho, for appellant.
(PN ON BY ADM N STRATI VE JUDE BURXK

John Sanpson has appeal ed froma decision of the Challis Resource Area
Manager, Bureau of Land Managenent (BLM, dated August 15, 1996, cancel ling
his Private Mintenance and Care Agreenent (PVACA), dated Septenber 17,
1994, for a wld horse, known as (obalt, freeze nark No. 81361120. BLMhad
assigned the horse to appel lant under authority of the WId Free- Roam ng
Horses and Burros Act of Decenber 15, 1971, as anended, 16 US C '' 1331-
1340 (1994).

h Septenber 17, 1994, appel lant signed a PMMCA for the care of
balt. Inaletter to appellant dated July 10, 1996, BLMnoted that the
PMMCA indicates that the horse is |ocated at the residence of Barbara
Sanpson, appel lant's ex-w fe, and that she had contacted BLMregardi ng the
horse. 1/ She inforned BLMthat she had provi ded proper care and treat nent
for the horse at her expense since tober 1995 and submtted docunentati on
to support her claim According to BLM Barbara Sanpson

Y Inaletter to US Senator Larry E Qaig dated Sept. 6, 1996, Sanpson
related that he and his wife separated in July 1995 and that the divorce
was final in July 1996.
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stated that appel |l ant had been unwilling to fulfill his financial
obligation for the care of the horse since his separation and di vorce from
her. Referring to the PMNCA BLMadvi sed appel lant that he was financially
responsi bl e for providing proper care of the horse.

BLMinforned appel lant that it had been unabl e to reach hi mby
tel ephone regarding this natter. BLMrequired appel | ant to show cause
wthin 15 days of the date of the letter why BLMshoul d not cancel the
PMACA and advi sed himthat failure to contact BLMwthin the all owed tine
woul d result in the issuance of a proposed deci sion to cancel his PMACA and
repossess the wld horse.

In a response filed wth BLMon July 18, 1996, appellant stated that a
donestic viol ence order (DO which had been obtai ned by Barbara Sanpson
when she and appel | ant separated had prevented himfromentering her
property. Appellant noted that this DVO had been renewed every 3 nont hs
thereafter. Appellant recounted that he had been "awarded the horse in the
divorce,” and he explained that, when his final divorce decree becane
final, he would be able to enter Barbara Sanpson's property and nove the
horse to his new resi dence.

Appel | ant al so advi sed BLMthat two enpl oyees of the Bannock Hiunane
Soci ety had visited Barbara Sanpson's property to check on the horse at his
request. He inforned BLMthat these individual s had found the horse to be
in good condition and he encl osed | etters fromthemto verify this fact. 2/
Appel | ant asserted that he never abandoned the horse, and that he woul d
have kept the horse in his care if he not been prevented fromdoi ng so by
the DLO He said he tried to get the horse, but that Barbara Sanpson
"would not |et ne have him"

In his decision cancel ling the PMANCA the Area Manager referenced
various conditions of adoption as set forth in the PMACA In particul ar,
he noted that under these terns:

Adopters are financial ly responsi bl e for providing proper
care for wld horses.

Adopters shall notify the authorized officer wthin 30 days
of any change in the adopter's address.

Failure to conply with these terns nay result in the
cancel | ation of the agreenent, repossession of the aninal, and
di sapproval of requests for adoption of additional aninal s.

2/ Both enpl oyees advi sed John Sanpson that they found the horse in good
condition. Furthernore, one of the enpl oyees, Doreen Young, a 25-year
nenber of the Humane Society, opined that, in her view appellant's actions
were not those of a person who had abandoned his animal and that appel | ant
was totally coomtted to the health and wel | -bei ng of the horse. See
Letter dated July 13, 1996.
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The Area Manager noted that a review of the infornation provided by
appel l ant reveal ed that, while he had been unabl e to renove the horse from
his forner residence because a restraining order prevented hi mfrom
entering the property, the restraining order did not prevent himfrom
fulfilling his financial obligation by mailing funds to Barbara Sanpson for
the care of the horse. Additionally, the Area Manager pointed out that
appel lant did not notify BLMof his nove to a new resi dence wthin 30 days
as required by the regul ations. The Area Manager concl uded that both of
these actions constituted violations of the PMMCA Noting that any
violation of the terns of a PMMNCA constitutes a prohibited act as specified
in43 CF. R Part 4700, Subpart 4760.1(a), the Area Manager decl ared that
he was cancel | ing the PMACA pursuant to 43 CF.R ' 4770. 3(b).

In his statenent of reasons for appeal (SR, appell ant enphasi zes
that, during the period in question, the horse was being wel |l cared for by
Barbara Sanpson. Appel | ant argues that, as both his spouse and, given the
i ssuance of the DAQ as the sol e possessor of the property on which the
horse was bei ng pastured, she had necessarily assuned the responsibility
for the care and feeding of Gobalt and the other horses nai ntai ned thereon.

Appel lant notes that during the tine he was di spl aced fromhis pernanent
resi dence, the Hunane Soci ety visited Barbara Sanpson, at his request, to
assure that the horse was being properly cared for and, he suggests, that
this is clear evidence that he never intended to abandon the horse.

Furthernore, appellant argues that there is no requirenent in the
PMACA or el sewhere that he mail funds to his ex-wife to expressly provide
care for the horse. According to appellant, he and his spouse had mut ual
communi ty obligations, including the care and feeding of all of the aninal s
located on their property, which responsibility presunably devol ved sol el y
upon Barbara Sanpson when she obtained the restraining order. Mreover,
appel lant notes that he never received any type of a request fromhis
spouse that he provide specific funds for the care and feedi ng of Gobalt.

Wth respect to the Area Manager's other basis for cancellation of the
PMACA appel | ant asserts that he did not change his address, but rather was
tenporarily required to |live el sewhere pursuant to the court order.

Appel lant clains that his pernanent address was al ways the address |isted
inthe PMMCA Based on all of the foregoing points, appel | ant requests
that the decision of the Area Manager be reversed and the horse returned to
hi m

Together wth his SOR appel | ant submtted a request that the Board
stay any transfer of ownership of the horse pending resol uti on of the
instant appeal. The Board granted this request by Qder dated Cctober 26,
1996. 3/ For the reasons provi ded bel oy we now reverse the BLM deci si on.

3/ This Oder also noted that the subject case file had not been recei ved
fromBLMand requested that BLMtransmt the case file. The Board had
still not received the case file on Feb. 24, 1999, and, by Qder issued on
that date, directed BLMto immedi ately transmt the case file to the Board.
The Board received the case file on Mar. 12, 1999.
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[1] The WId Free-Roaming Horses and Burros Act of 1971, as anended,
16 USC ' 1333(b)(2)(B (1994), authorizes the Secretary of the Interior
to place wld horses with qualified applicants who can assure hunmane
treatnent and care. See 43 CF. R Subpart 4750. Title to horses placed in
private care renains wth the Gvernnent for a mninumof 1 year after
pl acenent and execution of the PMACA and remai ns in the Governnent unti |
BLMissues a certificate of title. See 16 US C ' 1333(c) (1994); 43
CFR '" 4750.4 and 4750. 5.

A cooperative agreenent for the private nai ntenance of |ivestock under
the protection of the WId Fee-Roaming Horses and Burros Act nay be
summari |y cancel | ed by BLMupon good and sufficient evidence that the terns
of the agreenent have been violated. Were a BLMi nspection and/ or
credible reports by third parties reveal that the aninals are in a
deteriorating condition, this evidence will, in the absence of a show ng
that persuasi ve countervailing evidence exists, constitute good and
sufficient evidence that terns of the agreenent have been vi ol at ed.

Freddie R Mason, 126 |BLA 28, 29 (1993); Gant F. Mrey, 108 | BLA 354, 356
(1989); Mary Magera, 101 |BLA 116, 119 (1988), quoting Denni s Turni pseed,
66 | BLA 63, 67 (1982). It nust be noted, however, that, inits decisionin
the instant case, BLMdid not charge appel lant wth substandard care or

i nhunane treatnent of the horse. Rather, the basis for cancelling the
PMACA was the al l egation by Barbara Sanpson that appel | ant had abandoned
the horse and had not fulfilled his financial obligation to provide care
for the horse, and appel lant's asserted failure to notify BLMof a change
of address. Notw thstanding the foregoing, we believe that, under the
facts of this case, cancellation of the PMNCA was not justified.

Initially, however, we wll address appellant's assertion that he was
"awarded the horse in the divorce.” As noted above, title to horses pl aced
inprivate care remains wth the Gvernnent for a mninumof 1 year after
pl acenent and execution of the PMACA and remai ns in the Governnent until
BLMissues a certificate of title. 16 US C ' 1333(c) (1994); 43 CF. R
"' 4750.4 and 4750.5. It is undisputed that no certificate of title had
been issued to appellant. Thus, title to the horse remained in the Lhited
Sates and the question of ownership of the horse was not susceptibl e of
resol ution in the divorce decree.

For its part, BLMargues that appellant's failure to provide noney to
Barbara Sanpson for the care of the horse is, in and of itself, a violation
of the PMMCA A though BLMrel at es Barbara Sanpson' s charges t hat
appel l ant had not been financially responsible for the horse and that she
had provi ded the necessary care, there is no evidence that she told BLM
that she woul d no longer care for the horse in the future. Thus, this case
stands in contrast to the situation explored in Mrk L. Wllians, 130 I BLA
45 (1994).

Inthe WIlians case, the Board held that it was proper for BLMto
cancel a PMPACA and repossess the horses covered by the PMRCA after it
recei ved notice fromPattie Herring, who was caring for the horses, that
she woul d no | onger provide care because the bills for the care and
nai nt enance had not been paid. The Board found that BLMs acti on was
triggered by evidence that the well-being of the horses was in jeopardy.
|d. at 48.
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In the instant case, there is no evidence that the well-being of the
horse was in jeopardy. (n the contrary, the letters fromthe Bannock
Hunmane Soci ety nenbers attest to the fact that the horse was in good
condi ti on.

Nor is there any evidence that Barbara Sanpson ever requested that
appel lant contribute to the care and feeding of the horse. Indeed, it is
even uncl ear whether or not the expenditures nade by Barbara Sanpson coul d
not be attributable, at |east partially, to appellant.

Thus, we note that in a Septenber 6, 1996, letter to Senator Caig,
appel lant explained that, fromJuly 1995 until July 1996 when the di vorce
was final, Barbara Sanpson recei ved $400 a nonth froma rental property
they owned "free and clear.” Appellant noted that his share of the rent
for that period of tine woul d have been $2,400. He al so stated that he
pai d $453 in back taxes on the rental property. According to appellant,
when the divorce was finalized, he was not reinbursed for the rental or the
taxes, and he lost the rental property. Appellant believes "this nore than
covers any cost of boarding a horse.” It is, therefore, by no neans cl ear
that appel | ant coul d not have been properly credited wth sone of the
expendi tures made wth respect to the horse' s nai nt enance.

In any event, we find that, absent sone evi dence that appellant had
affirmatively refused to contribute to the care and feeding of the horse,
cancel | ation of the PMMCA under the facts of this case cannot be justified
on the ground that appellant was not financially responsible for provid ng
proper care for the horse.

As its second reason for cancelling the PMACA BLMrelied upon
appel lant's failure to notify it of his change in address. V¢ note that
paragraph (f) of the Terns of Adoption set forth in the Sandard
Application for Adoption Form(QMB No. 1004-0042) provides that "[a]dopters
shall notify the authorized officer wthin 30 days of any change in the
adopter's addr ess.” However, we note that it is expressly noted on this
formthat "Failure to conply Wth these terns may result in the
cancel l ation of the agreenent.” See BLMHandbook, H4570-2, Illustration 1
at 2 (enphasis supplied). Thus, cancellation is not nandatory where there
has been a failure to conply wth the terns of the PMMCA  See Noel
Benoi st, 131 I BLA 138, 143 (1994). The evidence in this case shows t hat
the horse was not in jeopardy. Therefore, BLMs inability to contact
appel lant did not put the horse at risk. Unhder the circunstances of the
instant appeal, a violation of the notice requirenent nust be deened to be
nerely a technical violation which does not justify cancellation of the
PMACA | d.

The Board has held that a BLMdecision cancelling a PMMCAw || be
reversed where the record on appeal contains insufficient evidence of
i nproper care or abandonnent of the horse covered by the PMACA or any
other failure to conply wth the terns of the PMACA sufficient to justify
such action. Noel Benoist, supra. V¢ hold that, based on the record
before us, there is sinply not an adequate basis upon which to predicate
cancel | ation of the PVACA
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R ' 4.1, the decision
appeal ed fromis rever sed.

Janes L. Burski
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge

150 IBLA 9

WAW Ver si on



